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Non-party disclosure – UCPR r242(2) – restriction on use of procedure 
applicable only where forensic purpose of notice is proof of matter in 
documents sought – subpoena for production of documents – leave 
granted to inspect and copy documents 
 
In TSPD Pty Ltd v Resortrez Pty Ltd [2008] QSC 001 Fryberg J made an 
order permitting the applicant to inspect and copy documents which had been 
produced to the court under a subpoena, but had remained in the registry.  
 
Though not essential to the decision the judgment contains some interesting 
discussion about the construction of r 242 of the Uniform Civil Procedure 
Rules 1999 (Qld) (UCPR). 
 
Facts 
 
The applicant (TSPD) had filed an originating application on 17 October 2007 
for a declaration that money held by Suncorp Metway Ltd (Suncorp) in a 
certain account was held on trust for it by the first respondent, or was the 
property of TSPD, and for certain other relief. The following day it obtained an 
interim injunction which imposed restraints upon the first respondent, 
including restraining it from dealing with money in the account without 
consent. The interlocutory application was adjourned to 26 October. 
 
On 22 October TSPD obtained a subpoena for production directed to the 
proper officer of Suncorp requiring specified documents to be produced to the 
court on 26 October. Suncorp produced the documents to the registry in 
accordance with r 420 of the UCPR. 
 
When the application came on for hearing on 26 October orders which had 
the effect of continuing the injunction were made by consent. It was also 
ordered that the proceedings continue as if started by claim, and other 
directions given. There was no direction made under r 420(3)(b) of the UCPR 
requiring the documents produced at the registry by Suncorp in response to 
the subpoena to be produced, and there was nothing to suggest they were 
produced to the judge. The documents remained in the registry. 
 
TSPD sought leave to inspect and copy the documents produced to the court 
under subpoena. That application invoked r 489 of the UCPR (proposal for 
decision without oral hearing) and as none of the exceptions listed in that rule 
applied, Justice Fryberg was required to determine the matter without an oral 
hearing. Neither Suncorp nor the first respondent made submissions on the 
application. 
 
Analysis 
 
One of the issues raised by TSPD in support of its application related to the 
impact of r 242 of the UCPR. That rule provides, so far as relevant: 
 
242(1) A party (the “applicant”) to a proceeding may by notice of non-
party disclosure require a person who is not party to the proceeding 
(the “respondent”) to produce to the applicant, within 14 days after 
service of the notice on the respondent, a document— 
(a) directly relevant to an allegation in issue in the pleadings; and 
(b) in the possession or under the control of the respondent; and 
(c) that is a document the respondent could be required to produce 
at the trial of the matter. 
(2) The applicant may not require production of a document if there is 
available to the applicant another reasonably simple and inexpensive 
way of proving the matter sought to be proved by the document. 
 
TSPD conceded that in principle it could obtain what was sought by the 
application by serving a notice of non-party disclosure under r 242, and 
Fryberg J said it was to be inferred that the purpose of the application was to 
obtain limited discovery against Suncorp.  
 
TSPD argued, however, that whatever might be the position in principle, it 
could not serve such a notice if there existed a reasonably simple and 
inexpensive way of proving the matter sought to be proved by the documents 
subject of the notice and the application before the court constituted such a 
way. 
 
Fryberg J expressed his view that r242 would not prevent the service of a 
notice of non-party disclosure in the circumstances before him. He said: 
In my judgment r 242(2) applies only where the forensic purpose of a 
notice under r 242(1) is proof of a matter in the document. It has no 
application where, for example the purpose of seeking non-party 
disclosure is to obtain information leading to further enquiries or to 
found cross-examination, nor is it to be construed as limiting r 242(1) to 
cases where documents are required to prove some matter in them. 
 
Since there was no evidence that TSPD‘s purpose was simply to use the 
documents to prove matters in them, the judge concluded there was no 
obstacle to the use of r242. 
 
It appeared that the purpose for which the subpoena was issued expired after 
the hearing on 26 October and the documents should have been returned to 
Suncorp in accordance with the usual practice after 23 November when the 
appeal period had expired.  
 
The judge noted there may have been good reasons why this had not 
occurred, but was satisfied it was not material whether the documents 
remained in court for a continuing legitimate purpose or simply by 
inadvertence. He noted the court did not ordinarily investigate the purpose for 
which a subpoena for the production of documents was issued or for which 
application for inspection of subpoenaed documents is made in the absence 
of an objection by any interested party.  
 
As there was no reason to doubt the existence to a legitimate purpose at the 
time the subpoena was issued, and no objection to the order sought, his 
Honour was satisfied it should be made. 
 
Comment 
 
The decision was clearly appropriate in the circumstances, since neither 
Suncorp nor the first respondent objected to the making of the order sought.  
It must, however, be regarded in light of its peculiar facts, and in particular the 
assumption in the circumstances that there was a legitimate forensic purpose 
at the time the subpoena was issued.  
Fryberg J noted in the course of his judgment that there has been 
disagreement over whether the purpose (in effect) of seeking discovery 
against a third party constitutes a legitimate forensic purpose in the context of 
a subpoena for the production of documents, though it was not necessary for 
his decision to discuss that disagreement.   
The UCPR include a procedure for obtaining non-party disclosure which 
provide safeguards to a non-party upon whom a notice is served and to more 
remote persons who might be affected. Certainly the position that has been 
taken in Queensland is that the UCPR are not ordinarily to be construed as 
allowing a party to obtain what is really non-party disclosure in the pre-trial 
phase by issuing a subpoena to produce: Leighton Contractors Pty Ltd v 
Western Metals Resources Limited [2001] 1 QdR 261. 
 
 
 
